The right to information is fundamental in environmental protection.
for rights to information too.
1 Environmental
Law number 32 Year 2009, for example, obliges the central and regional governments to establish an environmental information system and announce each application and decision on granting of environmental permits.
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Not only regulations, a state institution for the fulfillment of the right to information are also provided. Indonesian Information Commission, which was first established in 2010, is tasked with setting technical guidelines for public information service standards and completing public information disputes. Meanwhile, in every government agency, information service units are set up.
Simultaneously, public interest disputes in the environmental sector in Indonesia have increased. Court cases of forestry, plantation, and mining are three major litigations in this regard. In this article, however, we limit our discussion to mining litigation. Of a number of mining court cases involving the community as environmental defenders, the author observes that issues related to rights to information regarding mining plans and permits are quite widely used, both in civil and administrative claims as well as in information disputes.
The practice of achieving the rule of law elements in environmental disputes, in particular, mining, is mostly carried out through formal legality procedures. Nevertheless, in the midst of such legal formalism, there are several court cases on mining information that show a progressive legal interpretation. The extent to which regulatory framework and institutional developments have corresponded to the improvement of the rule of law is the key theme of this article. To answer, this article describes the following questions: (1) Why does the right to information matter to the rule of law formation in environmental protection? (2) How do Indonesian laws conceptualize the right to information? (3) How did Indonesian environmental defenders get access to mining information through judicial proceedings? (4) How have Indonesian courts interpreted the government's obligation to fulfill citizens' right to mining information? The extent to which such legal interpretation has contributed to the elements of the rule of law?
Result and discussion of this paper are divided into five. Following the section of research method, is an overview regarding the relevance of the right to information to the rule of law formation. A conceptual discussion regarding the rule of law and its linkage to the right to information is part of this section. Afterward, there will be a section that describes the legal and institutional framework of the right to information particularly the right to environmental information. The following section elaborates judicial proceedings regarding the right to mining information. Taking examples from three public interest litigation, this part discusses how judicial interpretation on the right to information will contribute to the improvement of the rule of law in the Indonesian mining sector. Finally, this article is ended with a concluding remark and some recommendations.
II. LEGAL MATERIALS AND METHODS
This article was a result of my independent research conducted in the first half of 2018. A juridical and normative legal research was carried out using statutory and 2 Art. 62 and Art. 39 of Environmental Law.
Brawijaya Law Journal Vol.5 No 2 (2018) The analysis of these decisions showed a strong correlation in judicial activism carried out by the judges on the completion of the right to environmental information. Completing the data in this study were various literature to enrich information, including mass media news, research reports, books, and journal articles as can be seen in the footnotes and references.
III. RESULT AND DISCUSSION
This part describes legal issues, findings, and discussion concerning the focus of this study. It contains three sub-sections. The first part describes conceptual issues concerning the role of the right to information in the rule of law formation. The second part explains the Indonesian legal framework on the right to information in general and the right to environmental information. Part three discusses judicial interpretation regarding the right to information as found in three court cases on mining litigation.
Right to Information and the Rule of Law Formation
The assessment of the rule of law index conducted by the World Justice Project (WJP) in 2017-2018 placed Indonesia in 63rd out of 113 countries surveyed. 3 The improvement of the rule of law in Indonesia, in general, is inseparable from some progress in the legislative, judiciary and government actions. In terms of environmental governance, the last five years are marked by the issuance of a number of regulations. Then there are also judicial processes for environmental crimes. With regard to the rule of law, WJP calls four pillars that must be robust. The first is related to accountability in both government agencies and the private sector. The second pillar is just law that is characterized by clear, publicized, stable, and just regulations. Those are applied evenly; and protect the fundamental rights, including the security of persons and property and the certain core of human rights.
An open government is another condition where the law is enacted, administered, and enforced are accessible, fair and efficient. Included in this Open Government pillar is the right to information. The last is accessible and impartial dispute resolutions. This mechanism allows justice "is delivered timely by competent, ethical, and independent representatives and neutrals who are accessible, have adequate resources and reflect the makeup of the communities they serve". and general in its application. In terms of democracy, a people's agreement will determine or influence the content of the law and legal actions. In the substantive aspect, the legal material and its interpretation must be subject to the principles of justice. The protection of individual rights and the freedoms and protection of human rights in groups must exist. Unlike Tamanaha, Bedner then added that the rule of law entails guardian institutions. In this sense, an independent judiciary is the main requirement. However, it can be obtained through other institutions that function as safeguards of the rule of law elements.
The right to information is clearly an important part of the achievement of the rule of law elements. From the pillars used by WJP we can see that an open government needs access to information for citizens. The right to information is also important to realize the democratic aspect in the formal version of the rule of law. Through the access to information, the protection of citizens' rights either individually or in groups is rewarded.
The right to information itself has been globally recognized as one of the fundamental human rights. Stated for the first time in Swedish Constitution in 1776, the right to information became part of fundamental rights to the constitution of several countries.
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In the field of environment, the right to information is strengthened through The Aarhus Convention. It is the first international law instrument that provides mechanisms for public participation in environmental matters. This Convention introduces the three pillars of public participation that are access to information, participation in decision-making and access to justice.
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Protection at the right to information is generally carried out through the courts. Nonetheless, the existence of safeguard institutions to the rule of law can be other providers of access to justice for information right defenders. In Indonesia, such safeguard institution is the Information Commission which will be explained briefly in the following section.
Noticeably, the existence of safeguard institutes is important in terms of recognition, protection, and fulfillment of the right to information. In this regard, judicial activism will be a key because as Mesonis says, it allows judges to have more freedom to determine legal issues and to invalidate legislative or executive actions that undermine the basic principle of justice.
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The judicial activism, however, must be supported by the ability of citizens and civil society organizations to effectively utilize public interest environmental litigation. In addition to this, government agencies must indicate a strong commitment to protecting the public interest in their environmental policy. 9 The judicial activism is not a total freedom of the judges. It cannot rely upon the discretionary powers of the judges. Faiz states that judicial activism must be dedicated to protect the constitutional rights of the citizens and to provide the 3. Increasing the active role of the community in public policy making and good public agency management; 4. Realizing good state administration, which is transparent, effective, efficient, and accountable; 5. Knowing the reasons for public policies that affect the lives of people; 6. Develop knowledge and educate the life of the nation; and/or 7. Improve information management and services within public agencies. The enactment of FoI Law to some Indonesian researchers brings to a new paradigm. The Law reemphasizes that the right to information is the constitutional right of the citizens that must be fulfilled by the State. The activities of public bodies that are used public fund and carried out in accordance with the mandate given by the people must be accounted for to the public. Besides, the public information disclosure improves the quality of public participation in the decision-making process.
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The FoI Law states that individuals, groups, legal entities, and public bodies have the right to obtain public information. This right includes the right to see and know, attend public meetings to obtain public information, obtain a copy of the public information, or disseminate information in accordance with legal provisions. Nevertheless, the inclusion of private entities into the public bodies in Freedom of Information Law has been a recent trend of the implementation of a rights-based approach in development and environmental protection.
14 All public bodies must provide public information. It is mandatory for them to have a special unit that is responsible for storing, documenting, and providing public information services. Excluded from that obligation is if the information requested is that that could endanger the state security, information relating to business protection from unfair competition and information relating to personal rights. Apart from that, entering this exception too is the information relating to the secret office and information 14 that has not been mastered or documented by the public bodies.
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Excluded information due to its confidential must be tested by an authorized official to see the consequences that will arise when it is given to the public. Test results can lead to a decision of prohibiting public access to that information, in order to protect greater interests.
A special institution, the Information Commission, was formed to implement the FoI Law. A Central Commission is based in Jakarta, but there are also commissions in provinces and districts. The Information Commission is tasked with setting technical guidelines for public information service standards and resolving public information disputes through mediation and/or nonlitigation adjudication. 16 If the parties agree to settle their information disputes at the Information Commission through mediation and accept the results, the mediation decision is final and binding. However, in the case that those parties do not receive the results of the mediation and state in their written objections or withdraw from the mediation process, they can submit a dispute resolution through non-litigation adjudication. The Information Commission decides on the dispute. Objection to the Information Commission Decision can be submitted through a lawsuit. objection party has the opportunity to submit a court cassation to the Supreme Court as a final legal remedy. 17 The obligation of government institutions to provide information is also regulated by the Law on Public Services (Law No. 25 of 2009). In addition to managing information, government institutions are also compelled to serve public complaints. The protection of citizens' rights to information in Indonesia is also increasingly possible with an Open Government policy. Since 2012, the Government of Indonesia has a biennial Action Plan on Open Government. One of the contents of such Plan is to instruct relevant ministries or state agencies to make and implement an information transparency policy.
In the environmental sector, the right to information is related to several aspects. Firstly, it is part of environmental democracy. The Elucidation of Law 32 of 2009 states that environmental democracy is obtained through access to information, access to participation, access to justice and the strengthening of community rights in the protection and management of the environment. The right to environmental information is also an elaboration of the principles of good governance in environmental protection and management, where the principles of participation, transparency, and accountability are essential in addition to the principles of efficiency and justice. 18 Secondly, the rules regarding environmental information are associated with the obligations of the central and regional governments to establish an environmental information system. This system aims to support the implementation and development of environmental policies. According to Article 39 of the Environmental Law, the government and regional governments are also compelled to announce each application and decision on environmental permits. The announcement must be done in a way that is easily known by the public. It is then stated in Article 62 paragraph (2) must involve the community through announcements of its business plans and/or activities and the holding of public consultations. Within ten working days, after the announcement is given, the community has the right to submit suggestions, opinions, and responses to the planned business and/or activities. There are three groups of people who need to be involved in this matter. They are those who will be directly affected, environmental groups and the community who will be indirectly affected by the government's decision to approve the EIA document and environmental permit.
To regulate the procedure for the announcement and public consultation, the Minister of Environment makes a Ministerial Regulation concerning guidelines for community involvement in the process of environmental impact analysis and environmental permits enactment (Ministerial Regulation Number 17 of 2012). The implementation of the announcement according to that Regulation is carried out by the initiator of the activity through a compulsory and supporting media announcement. Mandatory media are national or regional newspapers or notice boards that are easily accessible to affected communities.
The announcement must also use supporting media in the form of brochures, flyers, or banners; electronic media such as television, websites, social networks, text message and/or radio, bulletin boards in size of area of impact; intensity and duration of Impact; environmental components to be affected; cumulative characteristic of impact; reversibility of impacts, other criteria determined by science and technology (Art. 22 section 2 of Law 32/2009). initiated to create a smart application called 'Open Mining' to assist the public to know the types and locations of oil, gas, mineral and coal mining throughout Indonesia. 
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The Judicial Interpretation
This paper believes that judiciary is an important safeguard institution on the rule of law. As earlier stated, the safeguard institution for the protection of the right to environmental information in Indonesia is not only a court but is also run by the Information Commission. There are several environmental information disputes handled by this Commission, both at the national or regional level. Similarly, there are a number of court cases related to the right to information in the environmental field. This article limits the discussion to three court cases on mining information rights. 16-10-2018. activities have impacted on the public interest in environmental preservation.
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Public-interest litigation is an appropriate judicial proceeding to examine the achievement of the highest substantive element of the rule of law (see Tamanaha and Bedner again in the previous section).
A. The Constitutional Court Ruling
The Constitutional Court in Indonesia has the authority to examine the consistency of Law to the Constitution. The zones must be integrated with due regard to the opinions of the relevant government agencies and the public. They must also consider ecological, economic, and sociocultural aspects as well as environmental soundness. Lastly, it must reflect regional aspirations. The petitioners of this Constitutional Court case believed that the determination of mining zone is against Indonesian Constitution provided it is not understood as an obligation to protect, respect, and fulfill the interests of the people whose territories and land will be included in the mining zone as well as the community who will be affected. The petitioners stated that Article 10 (2) shall have the right to protection of his/herself, family, honor, dignity, and property, and shall have the right to feel secure against and receive protection from the threat of fear to do or not do something that is a human right. 30 Art. 28H (1) of the Constitution states that Every person shall have the right to live in physical and spiritual prosperity, to have a home and to enjoy a good and healthy environment, and shall have the right to obtain medical care; Art. 28H (4) mentions Every person shall have the right to own personal property, and such property may not be unjustly held possession of by any party.
determining the mining zone must be conducted in writing. The petitioners, interestingly, did not include the Constitution's Article on the right to information. As explained in the previous section, Art. 28F of the Indonesian Constitution states that citizens have the right to communicate and obtain information for their life development and social environment. In addition to this, they have the right to seek, possess, store, and convey information by employing all available types of channels.
The petitioners also called for the annulment of penal provisions concerning communities' blockade of mining activities. This was declared contrary to the constitutional right to express opinions (Art. 28E section 3 of the Constitution), and collective rights to advancing life (Art. 28C section 2). Article 136 of Mining Law states that Mining Permit holders, before carrying out production operations activities, must settle all land claims. The land settlement may be conducted in stages as needed by the Mining Permit holders. Then, Art. 162 of Law 4/2019 mentions that activities that disturb mining activities belonging to Mining Permit holders who have settled land claims shall be sentenced to imprisonment of at least 1 (one) year or a fine of most IDR 100,000 million or USD 6,708. This article has been frequently used to criminalize people who are facing land conflicts with mining permits.
The Constitutional Court agreed to the petitioners' argument concerning provisions on mining zone. This is what is discussed in this sub-section. In the Decision of the Indonesian Constitutional Court Number 32 / PUU-VIII / 2010, the judges said that the phrase "paying attention to the opinion of the public" in determining a mining zone (Art. 10 section 2 of Law 4/2009) must be interpreted as an obligation to protect, respect and realize the interests of the community whose territory or land will be included in the mining zone and those that will be affected.
Legal reasoning delivered by the judges begins by explaining the relationship between the people and the state in terms of natural resources tenure. The people, according to the judges, have given their mandate to the state through the government to conduct policy and regulatory making, resource management and supervision of natural resources management. The state through the Government is obliged to take action in order to respect, protect and fulfill citizens' economic and social rights.
Thus, the determination of the mining zone must be interpreted as the Government's obligation to realize those economic and social rights. The Government cannot act arbitrarily so that it must first coordinate with local governments, consult with the parliament, and consider to the opinions of the community.
The mechanism for determining mining zones as stipulated in Article 10 paragraph 2 of Law 4/2009 has the potential to violate the constitutional rights of citizens if solely conducted to accomplish formal-procedural provisions and obscure the main purpose of respecting, protecting, and fulfilling economic and social rights of citizens. The Constitutional judges stated that the opinion of the people in determining mining zones is a form of people's control over the Government. That control must be directly done by the community will be affected. As such there must be direct involvement of the community, facilitated by the government, in giving their opinions. The judges disagreed with the request of the petitioners to use written agreements as a form of expressing public opinion. Written approval according to the judges is only formal-procedural but does not reflect substantive opinion. Then direct public opinion is more required in establishing mining zones.
B. The Supreme Court Ruling 31
The decision of the Supreme Court which is discussed in this sub-section concerns legal provisions for submitting announcements of environmental permits. The case examined in this court is an administrative dispute on the issuance of an environmental permit in Central Java Province.
In 2012, the Governor of Central Java issued an environmental permit for a stateowned cement company that plans to do karst mining in the Kendeng Mountains. The Mountains, in fact, are one of water catchment areas in Java and the area to maintain food security. The Mountains are surrounded by fertile rice fields managed by indigenous peoples known as the Samin People.
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The plan to build a cement factory in the Kendeng Mountains was opposed by the community. A number of protests were performed. Legal remedies are carried out through administrative claims against the environmental permit. According to farmers, the environmental permit issued for the cement factory in Kendeng are made without adequate information and consultation with the community. Meanwhile, the provincial government of Central Java and the cement company viewed that information has been provided and consultation has been carried out through meetings held in the village. People see Harry J. Benda, and Lance Castle, "The the community, this cannot be accepted because the consultation is only formalprocedural and does not really aim to capture people's opinions. The announcement of environmental permits is the implementation of Article 39 of Indonesian Environmental Law. It has been explained in the previous section that the provision requires Minister, and local government to announce every application and environmental permit decision. That announcement must be accomplished by easily understood means.
The Supreme Court through Ruling Number 99/2016 cancels the Central Java Governor's decree on the environmental permit. The Supreme Judges argued that the announcement of the permit in the Kendeng Mountains could not be accepted because it did not include any information regarding potential pollution or environmental damage of the enacted Environmental Permit. The formal justice procedural socialization model does not provide protection to the rights of the people. The announcement of environmental permits must deliver the information effectively to all groups of people, either directly or indirectly through representation, and "in accordance with the language and level of their social stratification". Using the provisions of these two Articles, the Kutai Mining Services stated that the mining licenses requested contained information regarding personal rights of permit holders. Therefore it is not publicly accessible. In accordance with Population Administration Law number 24 of 2013, the security of personal data is protected by law. Then it was also stated that disseminating information regarding mining permits also has the potential to disrupt business protection efforts from unfair competition.
On the contrary, the East Kalimantan Information Commission interpreted that the reason of Kutai Mining and Energy Services for excluding information on mining permits from public information that must be available at any time is unacceptable. The reason was that this permit concerns the interests of many people. Nonetheless, the Commission was aware that the permit information may include the personal data of wajah-pertambangan-batu-bara-di-kabupatenterkaya, retrieved 1 October 2018. 35 Both the Decision of the Information Commission and the Supreme Court Ruling have emphasized the protection of the rights of community groups above the protection and freedom of individual rights. In the rule of law scheme presented by Tamanaha or Bedner, this judges' consideration shows partiality to the fulfillment of the highest substantive aspect of the rule of law where the basic principles of justice must be guaranteed through the discharge of group rights rather than the rights of individuals.
IV. CONCLUSION AND SUGGESTION
This article finds that Indonesia has relatively complete legal instruments that relate to the right to information in the environmental sector. This, however, does not necessarily make the right to environmental information easily met. Various public interest litigations in the mining sector indicate that the right to information is still difficult to attain. One of the reasons is the tendency of public bodies to prioritize formal-procedural aspects in providing information and setting up the public consultation.
Improvements to this situation, interestingly, occurred in the courtroom. The judicial activism has led to the emergence of a progressive legal interpretation of the procedure for public participation to determine mining zones and how to announce environmental permits. The court's decisions state that information and consultation with the public must be substantive in terms of the material and in a way that is easily understood. The efforts of environmental defenders to obtain mining information are also facilitated when the judge decides that the mining business permit is open information. The excuse of certain public bodies to hide permit information on the basis of protection of citizens' personal data is rejected by the judges. The court stated that the information must be open considering that there are collective rights of other citizens towards a good and healthy environment that must be fulfilled from their right to obtain mining information. The cases studied also indicated that the courts protect group rights higher than individual rights. This causes the highest substantive aspects of the rule of law to be simply obtained.
Obviously, the three cases discussed show better progress in the formation of the rule of law in Indonesia Nevertheless, more efforts are needed to maintain it. The author suggests that progressive court decisions be informed to all levels of the judiciary in Indonesia. There is a tendency for first-level courts to be more conservative in interpreting the law than the Supreme Court. Another suggestion is to improve the legal empowerment of environmental defenders so 
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